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Cases of Note
BANKRUPTCY: In Bank of America, N.A. v. Caulkett, 575 U.S. ___ (June 1, 2015), the U.S. Su-
preme Court held that a debtor in a Chapter 7 bankruptcy proceeding may not “strip off” or void a 
junior mortgage lien under section 506(d) when the debt owed on a senior mortgage lien exceeds the 
current value of the collateral. The Court applied the reasoning in Dewsnup v. Timm, 502 U.S. 410 
(1992), which defined “secured claim” to mean a claim supported by a security interest in property, 
regardless of whether the value of that property would be sufficient to cover the claim. The Court 
also declined to limit the Dewsnup decision to partially – as opposed to wholly – underwater liens.
www.supremecourt.gov/opinions/14pdf/13-1421_p8k0.pdf

CRIMINAL PROCEDURE: In United States v. Brown, No. 11-30379 (May 1, 2015), a Ninth Cir-
cuit Court of Appeals panel held that courts have discretion under Federal Rule of Criminal Proce-
dure 23(b)(3) to proceed with 11 jurors after excusing a juror for good cause during deliberations, 
even when alternates are available. The panel also held that the court did not abuse its discretion 
by proceeding with 11 jurors where the jury had deliberated for more than a day and had asked 
and received answers to five substantive questions; if the court had seated an alternate, it would 
have had to direct the jury to begin deliberations anew, adding at least a day to the proceedings and 
imposing on the jurors the difficult task of discarding any conclusions they had already reached. 
http://cdn.ca9.uscourts.gov/datastore/opinions/2015/05/01/11-30379.pdf

EMPLOYMENT LAW: In EEOC v. Abercrombie & Fitch Stores, Inc., 575 U.S. ___ (June 
1, 2015), the U.S. Supreme Court held that, to show disparate treatment under Title VII of the 
Civil Rights Act of 1964, an applicant only has to show that the need for an accommodation of 
a religious practice was a motivating factor in the prospective employer’s decision not to hire 
the applicant when it could accommodate the practice without undue hardship. The applicant 
does not have to show that the employer has actual knowledge of the need for accommodation. 
www.supremecourt.gov/opinions/14pdf/14-86_p86b.pdf

IDENTITY THEFT: In State v. Medina, 357 Or 254 (January 12, 2015), the Oregon Supreme 
Court held that the defendant’s signing documents (fingerprint card and property receipt) with 
a false name did not “utter” or “convert” those documents under Oregon’s identity theft statute, 
ORS 165.800(1). The court said that the defendant may have been guilty of forgery for falsely 
completing the documents, or of identity theft for falsely “creating” the personal identification of 
another. However, the State did not charge him with those crimes, so the court of appeals deci-
sion was reversed to the extent it upheld the conviction for identity theft. www.publications.ojd.
state.or.us/docs/S062436.pdf

PATENT LAW: In Commil USA, LLC v. Cisco Systems, Inc., 563 U.S. ___ (May 26, 2015), 
the U.S. Supreme Court held that a defendant’s belief regarding the validity of a patent is not a 
defense to an induced patent infringement claim under 35 USC 271(b) (i.e., a claim that the actor 
induced others to infringe the patent). The Court added that although the issue at hand concerned 
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a claim of improper inducement to infringe, the discussion also refers to claims of direct infringement and contributory 
infringement. www.supremecourt.gov/opinions/14pdf/13-896_l53m.pdf

TORT LAW: In Eclectic Investment, LLC v. Patterson, 357 Or 25 (March 29, 2015), adhered to on reconsideration, 357 
Or 327 (June 11, 2015), the Oregon Supreme Court held that in cases in which the Oregon comparative negligence stat-
utes apply and in which jurors allocate fault – and thereby responsibility – for payment of damages between tortfeasors, 
and each tortfeasor’s liability is several only, a judicially created means of allocating fault and responsibility (common 
law indemnity) is not necessary or justified. The court declined to decide whether a prevailing defendant is permitted to 
recover its costs of defense from another tortfeasor on a theory other than common law indemnity. 

TORT LAW: In United States v. Kwai Fun Wong, 575 U.S. ___ (April 22, 2015), the U.S. Supreme Court held that 
both of the Federal Tort Claims Act limitation periods (two years to bring a claim to the appropriate federal agency 
after the claim accrues, and six months to bring it to federal court after the agency acts on the claim) are nonjuris-
dictional and subject to equitable tolling. The Court affirmed the judgment of the Ninth Circuit Court of Appeals. 
www.supremecourt.gov/opinions/14pdf/13-1074_9olb.pdf

WORKERS’ COMPENSATION: In Sather v. SAIF, 357 Or 122 (January 13, 2015), the Oregon Supreme Court held 
that an award of permanent partial disability benefits that is finally determined after the worker’s death pursuant to ORS 
656.218(3) is payable to the worker’s estate under ORS 656.218(5) when the cause of the deceased worker’s death was 
unrelated to the work injury. www.publications.ojd.state.or.us/docs/S062466.pdf

POST-CONVICTION RELIEF: In Green v. Franke, 357 Or 301 (June 4, 2015), the Oregon Supreme Court held that 
where the effect of inadequate assistance of counsel on the outcome of a jury trial is at issue, it is inappropriate to use a 
“probability” standard for assessing prejudice. Instead, because many factors can affect the outcome of a jury trial, in that 
setting, the “tendency to affect the outcome” standard demands “more than mere possibility, but less than probability.” 
The issue is whether trial counsel’s acts or omissions “could have tended to affect” the outcome of the case. www.publica-
tions.ojd.state.or.us/docs/S062231.pdf

ATTORNEY FEES: In Ornduff v. Hobbs, 273 Or App 169 (August 19, 2015), the Oregon Court of Appeals 
held that an ORCP 68 attorney fee statement is a “pleading” under ORCP 15 D, and therefore a court has dis-
cretion to enlarge the time permitted to file. The opinion also notes that amendments to ORCP 68 by the Coun-
cil on Court Procedures, which will take effect January 1, 2016, will expressly authorize a court, in its discre-
tion, to enlarge the time to file the attorney fee statement or permit a late filing. (Thanks to John Berge, 
PLF Claims Attorney, for this tip.)
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